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STATEMENT OF THE | SSUE

The issue is whether the Departnent of Environnental
Protection's (Departnent's) proposed award of a contract to
| nt ervenor, CDM Constructors, Inc. (CDM, is contrary to the
Departnment's governing statutes, rules or policies, or the
solicitation's specifications.

PRELI M NARY STATEMENT

This matter began on Decenber 7, 2004, when the Depart nent
advi sed all vendors who had filed proposals that it intended to
award a contract for Solicitation Nunber 2005002C to CDM The

contract calls for CDMto assist the Departnent in the



managenent and cl osure of the Piney Point Phosphates
Phosphogypsum St ack System (Pi ney Point) in Manatee County,
Fl ori da.

On Decenber 9, 2004, Petitioners, Conpass Environnental,
I nc. (Conpass) and Shaw Environnental, Inc. (Shaw), who had al so
participated in the solicitation process, gave tinely notice
that they intended to file a formal witten protest to the
proposed award. Formal witten protests were filed by both
Petitioners on Decenber 20, 2004. In its protest, Conpass
contended that the negotiation process was fl awed because a
menber of the Departnent's evaluation commttee (Dr. Fuliehan)
had an actual or apparent conflict of interest because one of
his consulting firms clients was a subcontractor listed in
CDM s proposal. In its protest, Shaw raised the sane conflict
of interest issue, and further contended that the proposal s of
CDM and Conpass were non-responsive, that the eval uations were
not conducted in the "sunshine,"” as required by Florida |aw, and
that the scoring of the responses was arbitrary, capricious, and
contrary to conpetition

The matter was referred by the Departnent to the Division
of Administrative Hearings on January 3, 2005, with a request
that an Adm nistrative Law Judge be assigned to conduct a

heari ng. Conpass's protest was assigned Case No. 05-0007BI D,



whil e Shaw s protest was assigned Case No. 05-0008BID. On
January 14, 2005, CDMs Petition to Intervene was granted.

By Notice of Hearing dated January 6, 2005, a final hearing
was schedul ed on February 2 and 3, 2005, in Tallahassee,
Florida. Continued hearings were held on February 4 and 7,
2005.

On January 28, 2005, Shaw filed a Petition for Review of
Non- Fi nal Agency Action and Motion to Stay with the First
District Court of Appeal seeking to stay the Departnent's
decision to continue contract negotiations with COMuntil this
protest is resolved. The Motion to Stay was denied on March 2,
2005; a decision on the nmerits of the case remains pending. See

Shaw Environnental, Inc. v. State, Departnent of Environnenta

Protection et al., Case No. 1D05-407.

On January 28, 2005, the Departnment's Mtion for Protective
Order was denied in part and Petitioners were allowed to depose
Theresa L. Mussetto, a Departnent attorney serving as the
Department's Ethics Oficer, regarding certain ethical issues.
At the outset of the final hearing, the Departnent's Mtion in
Limne and to Strike Portions of Petitioners' Petitions for
Hearing was denied. A ruling on a simlar Mtion by COMfil ed
the norning of the final hearing was reserved. The Mtion is

her eby deni ed.



On January 31, 2005, the parties consented to the entry of
an Agreed Confidentiality Oder, which allowed the parties to
revi ew, under specified conditions, certain docunents and ot her
information that Ardaman & Associates, Inc. (Ardaman), an
outside consulting firmused by the Departnent, asserted were
confidential and constituted trade secrets. That information is
found in Shaw Exhi bit 64 and has been sealed to protect its
confidentiality. In addition, during the course of the hearing,
certain confidential information was discussed, and that portion
of the record has been transcribed in a separate volunme of the
Transcript and sealed to protect its confidentiality.

At the final hearing, Conpass presented the testinony of
Tom McSweeney, its vice-president; and Charles E. lcenogle, a
consultant. Also, it offered Conpass Exhibits 12, 21, 24, 32,
56, and 61, which were received in evidence. Exhibit 56 is the
deposition testinmony of WIIliam Perpich, an enpl oyee of U. S.
Filter, which operates a reverse osnpbsis system at Piney Point.
Shaw presented the testinmony of Gaenn D. Godfrey, Departnment
Procurenent Admi nistrator; Phil Coram Chief of the Departnent's
Bureau of M ne Reclamation; Dr. NadimF. Ful eihan, a consultant;
Earl Bl ack, an attorney at the Departnent of Revenue; |van
Nance, a Project Manager at the Piney Point facility; Bruce
Scott, a Project Manager at the Piney Point facility; Janes E

Fendl ey, Vice-President of Commercial Construction; and Barbara



F. Phillips, a Procurenent Analyst at the Departnent of Revenue.
Al'so, it offered Shaw Exhibits 21, 54, 61, and 64, which were
received in evidence. Exhibit 54 is the deposition of Theresa
L. Mussetto, a Departnent attorney. The Departnent presented
the testinmony of Phil Coram Chief of the Departnent's Bureau of
M ne Reclamation; Dr. Nadi mF. Ful ei han, a consultant and
accepted as an expert; Robert H Brown, a Senior Environnental
Adm ni strator with Manatee County; Gmaenn D. Godfrey, Departnent
Procurenent Adm nistrator and accepted as an expert; Sam Zamani,
Department Adm ni strator of the Phosphate Managenent Program
John Wight, a Departnent professional engineer; Earl Black, a
Depart nent of Revenue attorney; Barbara F. Phillips, a
Procurenent Anal yst at the Departnent of Revenue; and Jon Al den,
a Departnent attorney. Also it offered Departnent Exhibits 1,
2, 4-6, 8, 9, 14, 16, 17, 23, 27, and 43. Exhibits 16 and 17
were not admitted while a ruling was reserved on Exhibit 43.

Al'l other exhibits were received. Exhibit 43 is also received
in evidence. CDM presented the testinony of M chael Edgar, a
Client Oficer; Dr. Vaughn Astley, a consultant and accepted as
an expert; and Craig A Kovach, a consultant and accepted as an
expert. Also, it offered COM Exhibit 1, which was received in
evidence. Finally, the parties offered Joint Exhibits 1, 4-11,
13, 16, 22, 23, 26-28, 34-36, 38, 39, and 41, which were

received in evidence.



The Transcript of the hearing (eight volunmes) was filed on
February 16, 2005. Proposed Fi ndi ngs of Fact and Concl usi ons of
Law were filed by the parties on February 28, 2005, and they
have been considered by the undersigned in the preparation of
this Recormended Order

FI NDI NGS OF FACT

Based on all of the evidence, the follow ng findings of
fact are nade:

a. Background

1. Piney Point is an abandoned fertilizer manufacturing
pl ant adjacent to Port Manatee in Manatee County. In the
fertilizer manufacturing process, phosphate rock is converted
i nto sol ubl e phosphorus by adding sulfuric acid to the phosphate
rock to produce phosphoric acid. A by-product of this activity
i s phosphogypsum For every ton of phosphoric acid produced,
approximately five tons of phosphogypsum are produced. The
phosphogypsumis stored in stacks |i ke the ones at Piney Point.

2. Federal and state regulations require that the
phosphogypsum be managed in stack systens. (Stack systens are
| arge i npoundnents containing contam nated water that has cone
into contact with the phosphogypsum) This is acconplished by
usi ng process water to "slurry" the phosphogypsumto the stacks

where the phosphogypsum settles out.



3. The process water becones extrenely polluted as a
result of the manufacturing activities and is typically very
acidic. It contains heavy netals, such as arsenic, cadm um
chromum and fluoride, in addition to high levels of nutrients,
nitrogen, and total dissolved solids. It is also slightly
radi oactive. The process water is stored in inmpoundnents
surrounded by the phosphogypsum stacks, in cooling ponds, and in
t he seepage ditches around the stacks.

4. The Piney Point site is |ocated south of Tanpa,
approximately one mle inland from Bi shops Harbor, which is a
portion of Tanpa Bay. The site enconpasses a total of
approxi mately six hundred acres. There are two phosphogypsum
stacks | ocated at Piney Point; each of these is divided into two
conpartnments or ponds. Today, the old gypsumstack rises to a
hei ght of eighty feet. The site previously held around 1.4
billion gallons of process water with 800 mllion gallons stored
in the various ponds and 600 mllion gallons stored in the pores
of the gypsum stacks as pore water. The site is currently
estimated to have 500 to 550 million gallons of process water of
whi ch about 350 mllion gallons is pore water. All of this
wat er nmust be treated and renoved in order to close and
remedi ate the site.

5. To cl ose one of these phosphogypsum stack systens, al

of the water nust be renpved fromthe ponds. The surface is



allowed to dry and is then graded. A polyethylene liner is

pl aced over the surface and than a soil cover is placed on top
of the liner. The liner prevents any additional rainfall from
infiltrating into the gypsum stack and creating additiona
process water. The pore water underneath the liner is then
allowed to drain fromthe stack and is collected in seepage
ditches, where the water will ultimately be treated. A thick

| ayer of grass is grown on the steep slopes of the gypsum stacks
to help prevent infiltration of rainwater back into the stacks.
The ultinmate goal is to convert this site into a freshwater
reservoir for the residents of Manatee County.

6. Until early 2001, Piney Point Phosphates, Inc., which
was a subsidiary of Mul berry Phosphate Conpany (Ml berry), owned
and operated a fertilizer manufacturing conplex at Piney Point.
(Mul berry al so operated another fertilizer manufacturing conpl ex
in Miul berry, Florida). |In February 2001, Mul berry filed a
petition for protection fromcreditors in the United States
Bankruptcy Court in Tanpa, Florida. At the sane time, Ml berry
notified the Departnment that it did not have the resources to
mai ntain the site. (The Departnent was al so advised by Mil berry
that it did not have the resources to maintain the stack system
at the Mulberry site.)

7. Because there existed the potential for rel ease of the

contam nated waters from Piney Point into Tanpa Bay, the



Departnment i medi ately assuned financial responsibility for
Piney Point and in May 2001, a state court appointed a Receiver

for Piney Point to take "all reasonable steps and action to
preserve the Property's environnmental integrity and its
conpliance with environnental regulations.” To execute these
duties, the Receiver entered into a contract with the
Departnment. Pursuant to that contract, it retained the services
of Ardaman, an international engineering consulting firmin
Olando, Florida, as its engineer of record to design a plan to
cl ose Piney Point and to ensure that the plan was properly

i mpl emented. At about the same tinme, the Receiver contracted
with I T Corporation, the predecessor to Shaw, to begin sone of
the site closure work on an energency basis. Since that tine,

t he Departnent has spent $63 million at Piney Point, with Shaw
receiving a mgjority of that amount.

8. Based on the Departnent’s experience at the Mil berry
site, it believed that it could realize a significant savings to
the State through the Invitation to Negotiate (I TN) process and
the use of a lunp sumcontract, rather than continuing to
contract out the work for Piney Point on a tinme and materials
basis. Further, the Departnent's |Inspector General had

recomended a lunp sum contract as an incentive to the

contractor selected to conduct the closure work.
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b. The ITN

9. Under Section 403.4154(3)(a), Florida Statutes (2004),*
"[t] he departnent may take action to abate or substantially
reduce any i nm nent hazard caused by the physical condition,
mai nt enance, operation, or closure of a phosphogypsum stack
system™ Pursuant to this provision, on July 16, 2004, the
Departnent issued I TN No. 2005002C (the ITN) entitled "C osure
of the Piney Point Phosphogypsum Stack System "™ The contract
called for a contractor to provide services at the Piney Point
site in three primary areas: continued operation and
mai nt enance of the site; water consunption; and closure of the
phosphogypsum stack system \WAter consunption consists of
treating the process water and pore water and renoving it from
the site by evaporation, irrigation, discharge, or other
met hods. C osure of the stacks includes draining water fromthe
stacks, grading the banks, and installing liners, clean soil,
and sod. The contract is estimated to be worth approxi mately
$51.2 million to the successful vendor. The contract was
intended to replace the Receiver's existing contract with Shaw,
al t hough Shaw was free to conpete for the new contract.

10. A nunber of individuals were involved with devel opi ng
the ITN. First, Gwenn D. Godfrey, who is the Departnent's
Procurement Admi nistrator, assisted with the original |ITN

Al so, Phil Coram who is the Departnent's Chief of the Bureau of

11



M ne Recl amation, was heavily involved with the I TN and assuned
a major role on technical issues such as operation and
mai nt enance as well as water managenent planning. Although the
Department does not normally use private consultants in the
procurenent process, due to the conplex technical issues
involved, it retained Ardaman to assist with the procurenent
process. Ardaman, who was then serving as engi neer of record on
the project, does approximtely 90 to 95 percent of all work
performed in Florida in the area of phosphogypsum stack systens
and has special expertise in that area. (As noted above,
Ardaman desi gned the conmplex closure plan for the facility.)
One of its enpl oyees, Dr. Nadi m Ful ei han, a senior vice
presi dent and principal engineer, has served as the chief
engi neer for the Piney Point project since 2001 and has wor ked
closely with M. Coram who has been the Departnent's
coordi nator on the project since 2002. According to M. Coram
Dr. Ful ei han "knew nore about that site, especially the closure
aspects, . . . than anyone."” This observation was undi sputed.
For that reason, Dr. Ful ei han was requested to assist in the
procurement process.

11. M. Coram was asked by Departnment managenent to
identify individuals to serve as evaluators for the |I TN process.
Besi des Dr. Ful ei han, nanagenent wanted the evaluators to

consi st of Departnent enployees within the Bureau of M ne
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Recl amati on, the Division of Waste Managenent, the O fice of
CGeneral Counsel, and representatives from other agencies that
had been involved with Piney Point.

12. The seven |ITN evaluators consisted of M. Coram
Dr. Ful ei han; Sam Zamani, Adm nistrator for the Departnent's
Phosphat e Managenent Program John Wight, a professional
engi neer in the Departnent's Division of Waste Managenent; Jon
Al den, a Departnent attorney who has represented the Departnent
in the Mul berry bankruptcy case; Robert Brown, a Seni or
Envi ronnmental Admi nistrator for Manatee County; and Ri chard
Eckenrod, Executive Director of the Tanpa Bay Estuary Program
( TBEP) .

13. Before the evaluation process began, the Departnent
required all menbers of the evaluation teamto sign a
certification that if "at any tinme during [their] participation
on the contractor selection comrittee, that a potential conflict
of interest exists,” they agreed to notify the Departnent's
Procurenent Section of the circunstances surroundi ng the
potential conflict of interest. By doing so, the Departnent
conplied with Section 287.057(20), Florida Statutes, which
requires that if the procurement costs nore than $25, 000. 00,
"the individuals taking part in the devel opnent or selection of
criteria for evaluation, the eval uation process, and the award

process shall attest in witing that they are independent of,
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and have no conflict of interest in, the entities evaluated and
selected.” A requirenment that the certification form be
executed by each team nenber is also found in the solicitation
instructions. Significantly, the certification forminposed a
continuing obligation on the evaluators to notify the Departnent
shoul d any "potential conflict of interest arise.”

14. Prior to submtting responses, three potenti al
vendors, Shaw, Conpass, and CDM contacted Dr. Ful ei han and
asked himto participate on their respective teans in the ITN
process. Dr. Fuleihan declined to work with any of them on an
excl usive basis. Tetra Tech, Inc., which is Ardaman' s parent
conpany, al so considered preparing a response to the I TN but
Dr. Fuleihan advised it not to do so since Ardanman's status as
engi neer of record could raise a conflict of interest.

15. On Septenber 10, 2004, CDM Conpass, Shaw, and Coburn
Construction (Coburn) submitted replies to the ITN. The
Depart nent subsequently deenmed the reply by Coburn to be non-
responsive for its failure to conply with the requirenents of
the I'TN. Coburn did not challenge this determ nation. The
ot her proposals were i ndependently reviewed, scored, and ranked.
The results were given to M. Coram who conputed an average
rank for each of the firms. The final average rankings were
very close with Shaw being ranked first, followed by Conpass and

CDM who were tied.
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16. After the initial replies were filed, M. Eckenrod
becanme concerned that he had a potential conflict of interest
with Craig A Kovach, President of QuietEarth Consultants, Inc.,
whi ch was identified as a CDM subcontractor and team nmenber.

M. Kovach's wife served on the TBEP Board of Directors and had
hiring and firing authority over M. Eckenrod. Accordingly,

M. Eckenrod emailed the Departnment's O fice of General Counse
for a determ nation of whether a conflict existed.

17. Under the Departnent's Code of Ethics, which is also
known as Admi nistrative Directive DEP 202 (DEP 202),

"[ e] npl oyees shoul d avoid any conduct . . . which m ght
undernmi ne the public trust, whether that conduct is unethical or
may give the appearance of ethical inpropriety.” See Conpass
Exhi bit 32, DEP 202, paragraph 7.a. |In addition, another
docunent known as DEP 315 establishes Departnent policy for the
purchase of contractual and professional services. See Conpass
Exhi bit 61. Paragraph 26 of DEP 315 adopts the standards of
conduct for public officers and enpl oyees which are codified in
Section 112.313(3) and (7)(a), Florida Statutes. Wile not
specifically applicable to M. Eckenrod's situation, anong other
t hi ngs, that paragraph prohibits Departnent enpl oyees from
havi ng an "enpl oynent or contractual relationship with any
business entity . . . whichis . . . doing business with" the

Depart nent .
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18. Teresa L. Mussetto, a Department attorney who then
served as a Departnment Ethics O ficer on behalf of the Ceneral
Counsel, issued an opinion on Septenber 29, 2004, stating in
part that even though M. and Ms. Kovach had never sought to
i nfluence M. Eckenrod, his professional association with a
menber of the CDMteam "may be perceived as a conflict of
interest,” and that if the contract were ultinmately awarded
to CDM the transaction mght "reasonably give rise to the
‘appearance of inpropriety.'" See Shaw Exhibit 21. M.
Mussetto al so determ ned that even though M. Eckenrod was not a
Departnment enpl oyee, he acted as an integral part of the
procurenment team and that DEP 202 was applicable to him (It
follows that DEP 315 would |ikew se apply.) Because DEP 202
requi res that every aspect of the procurenent process be
conducted in a manner which would not underm ne the public trust
or |l ead a reasonabl e person to question its fairness and
inpartiality, M. Eckenrod' s potential conflict wwith CDM s
subcontractor was a sufficient basis for his renmoval fromthe
eval uation team and he did not participate further in the
process.

19. On Cctober 12, 2004, the Departnent gave notice of its
ranki ngs of the vendors and inforned themthat it intended to
exercise its right to conduct oral discussions with all three

vendors. The firns would then be asked to submt Best and Fi nal
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O fers (BAFGs) which woul d be scored anew. This was consi stent
with the I TN, which provided that the Departnent "reserves the
right to short list respondents deened to be in the conpetitive
range to conduct oral discussions prior to the final

determ nation of contract award." The decision to conduct ora
di scussi ons was nmade by seni or managenent in the Departnent at
the tine scores were posted for the replies to the ITN. The
Secretary of the Departnent, along with other senior managenent,
determ ned oral discussions would be conducted wth all three
vendors to assist in fornulating the BAFO I nstructions
(I'nstructions) and then the Department woul d proceed to score
the BAFGs. No one has chall enged this process.

c. Devel opnent of the BAFO I nstructions

20. Before drafting the Instructions, the Secretary of the
Departnment nmet wth Earl Black, a Departnent of Revenue
attorney, and Barbara F. Phillips, a Purchasing Analyst with the
sanme agency. Both individuals had substantial experience with
procurenents and were asked to participate in the BAFO process.
They agreed and were added to the evaluation team As finally
formed, the team consisted of two attorneys, four engineers, and
two persons with significant procurenment experience. Six of the
ei ght had consi derabl e prior know edge of the Piney Point site.

21. In an effort to refine the Instructions, CDM Conpass,

and Shaw each nade oral presentations to the Departnent's
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eval uators and ot her Departnent staff on Novenber 3, 2004. Al
of the evaluators, including M. Black and Ms. Phillips,
attended the oral presentation. As part of this process, the
vendors were able to ask questions of the evaluators, and the
eval uators were able to ask questions of the vendors.

22. Followi ng the oral discussions, another round of
di scussions was held with each vendor. These discussions were
referred to as "negotiation sessions.” The purpose of these
di scussions was to better understand the cost elenents and facts
of each vendor’s initial proposal in order to develop the
Instructions. M. Alden, Dr. Fuleihan, M. Black, and
Ms. Phillips conducted these discussions with each vendor.

23. The Instructions were drafted by a group of
i ndi vidual s including Dr. Ful eihan, M. Black, M. Phillips,
Ms. Godfrey, M. Alden, and M. Coram Dr. Ful ei han gave i nput
on the sections relating to technical issues primarily in the
scope of work, which included the process water consunption
section. He was also involved in revising the pricing sumary
and devel oping the evaluation criteria. Neither Shaw nor
Conpass chal |l enged any part of the Instructions.

24. After the Instructions were conpleted, but before the
BAFOCs were submtted by the three vendors, the Departnent again
requi red each evaluator to conplete a second conflict of

interest certification. The formwas simlar to the earlier
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certification in the procurenent process and required that the
menbers certify that they had "no conflict of interest” with
the "entities being considered for the contract award." Like
the earlier form it inposed a continuing obligation on the
evaluators to notify the Departnent should any potenti al
conflict of interest arise. The formlisted CDM Conpass,

and Shaw as the relevant entities. Each nenber, including

Dr. Ful ei han, executed the certification. At that tine,

Dr. Ful ei han was not aware of any projects that Ardaman was
doi ng for Shaw or Conpass, and he did not believe that Ardaman
was doi ng any work for CDM because of a past disagreenent with
one of the CDMentities that resulted in no work between the
conpani es for many years.

25. Section 1.19 of the Instructions provides that the
Departnment reserves the right to waive mnor informalities or
irregularities in the offers received where such are nerely a
matter of form and not substance and the correction of which are
not prejudicial to other vendors.

d. Eval uati on of the BAFCs

26. On Novenber 15, 2004, the Departnent issued the
I nstructions, which required that responses be filed by the
three vendors no | ater than Wdnesday, Decenber 1, 2004. The
| nstructions also inforned the vendors that negotiations with

t he top-ranked vendor would begin imediately after the posting

19



of the scoring results. CDM Conpass, and Shaw tinely subnitted
their BAFOs on Decenber 1, 2004. CDM s response indicated that

it proposed to use a specific water treatnent process relying on
The Msai c Conpany (Msaic) as its subcontractor. This conpany

was fornmed when the phosphate operations of the Cargil

Conmpani es and | MC d obal, Inc. were conbined in October 2004, or
shortly before the BAFGs were fil ed.

27. The evaluators |located in Tall ahassee were
individually given the responses submtted by COM Conpass, and
Shaw on Thur sday, Decenber 2, 2004. For those eval uators
| ocat ed outside of Tall ahassee, the responses were given on
Fri day, Decenber 3, 2004. Pursuant to a specific set of
instructions provided by the Departnent, each eval uator, acting
i ndependently, then individually ranked the BAFO responses.

28. In order to determ ne the responsiveness of the BAFGCs,
Ms. Godfrey used a checklist to review the individual submittals
and found that all three were conplete. Also, Dr. Fuleihan, who
served as the subject matter expert, reviewed each proposal to
ensure that the qualifications of the persons identified in the
responses net the mninmumaqualifications listed in the
Instructions. He determned that all three vendors net the
m ni mum qual i fications. Therefore, the Departnent considered
all three vendors responsive to the Instructions and qualified

to performthe work. (If an evaluator considered a particul ar
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itemin the response to be inconplete or defective, the
eval uator could reflect that by assigning a | ower score to that
response.)

e. The BAFO Scoring Process

29. For scoring purposes, each BAFO response was divi ded
into approximately fifteen identified subcategories. A one-to-
five scale (with five being the highest score) was used to
eval uate each subcategory of the vendor’s response. The raw
scores for a given subcategory would be nmultiplied by a weight
factor that corresponded to that subcategory to arrive at a
wei ghted score for each subcategory. To obtain a total score
for each vendor, the weighted scores for each subcategory woul d
then be added together. The total weighted scores could range
between 0 and 220. Each vendor was then assigned a ranking
based on its weighted total score. The vendor with the highest
score received a rank of one, the second hi ghest score received
a rank of two, and the third highest score received a rank of
three. |If two or nore vendors had identical weighted tota
scores the ranks were added together and divided by two. (For
exanple, if Vendor A received a 175 and Vendors B and C each
received a 170, the vendors woul d be ranked as follows: Vendor
A- 1.0, Vendor B - 2.5, and Vendor C - 2.5.)

30. After all the scores had been subm tted, the ranks of

each vendor were averaged to determ ne the best proposal for the
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State. Average ranks were used in order to nornalize the
eval uations so that an especially generous or especially hard
grader woul d not skew the outcone.

31. Each of the eight evaluators conducted an individual,
obj ective, and inpartial review of the three responses to the
Instructions. They all spent four to five days, including a
weekend, review ng each of the responses. (There is sone
confusion regarding the actual anmount of tine that M. Zamani
spent review ng the BAFGs. Docunents offered by Shaw refl ect
t hat he received the BAFGCs on Decenber 3 and returned his
ranki ngs the follow ng day, Decenber 4. Testinony offered by
the Departnent reflects that he spent several days review ng the
filings. Even if Shaw s tinme frame is correct, there is no
evi dence that M. Zamani eval uated the BAFGs in an inproper or
arbitrary manner.) The evaluators did not have any di scussions
during the evaluation process about their evaluations. Qutside
one phone call fromM. Brown to M. Coramto clarify what the
vendors had received with the Instructions, the eval uators had
no contact wi th one anot her.

32. M. Al den ranked CODMfirst with a score of 177,
Conpass second with a score of 174, and Shaw third with a score
of 172. M. Black ranked CDMfirst with a score of 140, Conpass
second with a score of 137 and Shaw third with a score of 106.

M. Brown ranked COMfirst with a score of 205, Conpass second
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with a score of 183 and Shaw third with a score of 182. M.
Coram ranked Conpass first with a score of 180, Shaw second with
a score of 175 and CDMthird with a score of 170. Dr. Ful ei han
ranked COM first with a score of 192, while Conpass and Shaw
tied wwth scores of 189. M. Phillips originally submtted her
eval uations with Conpass ranked first with a score of 144, and
Shaw and CDMtied with a score of 141. Due to an error when she
transposed her scores fromher notes to her score sheet, she
corrected her evaluations at the hearing. Wth the corrected
scores Conpass was still ranked first with a score of 144, but
CDM was now second with a score of 143, and Shaw third with a
score of 139. However, this correction did not change the final
results of the evaluation process. M. Wight ranked Shaw first
with a score of 183, Conpass second with a score of 181, and CDM
third wwth a score of 166. M. Zamani ranked CDMfirst with a
score of 218, Conpass second with a score of 210, and Shaw third
with a score of 191.

33. After the evaluators submtted their score sheets, the
ranks were added up and averaged to obtain a final ranking for
each vendor. The final ranking was as follows: CDM was ranked
first wwth an average rank of 1.688, Conpass second with an
average rank of 1.813, and Shaw third with an average rank of
2.500. (If Dr. Fuleihan's scores were renmoved fromthe final

tabul ati on, as requested by Conpass, then Conpass woul d be the
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hi ghest ranked vendor.) On Decenber 7, 2004, the Depart nment

el ectronically posted a recomrended award to CDM as the best -
ranked vendor. As predetermned in the Instructions, the
announcenent al so stated that negotiations would i medi ately
begin wth COM and if those negotiations failed, it would then
negotiate with Conpass, the second ranked vendor, and if those
failed, wth Shaw, who was ranked | ast.

34. Conpass and Shaw tinely filed their Notices of Protest
on Decenber 9, 2004. On Decenber 20, 2004, they tinely filed
their Formal Witten Protests. Both Petitioners have contended
that the process was flawed because Mosaic (a listed
subcontractor on CDM s proposal) was a client of Ardaman; that
Dr. Fuleihan had a conflict of interest which should have been
di scl osed; and he shoul d have recused hinself fromthe process.
Shaw al so contends (for the first tinme in its Proposed
Reconmended Order) that at |east two of the evaluators
(M. Black and Ms. Phillips) had little, if any, know edge or
experience concerning the scientific and techni cal requirenents
sought in the I'TN and Instructions and were not qualified to
eval uate the responses. It also alleged that a Sunshine Law
viol ati on may have occurred; that M. Zamani did not have a
sufficient amount of time to evaluate the proposal s;? and that
t he proposal s of CDM and Conpass were non-responsive in various

respects. The other contentions raised in Shaw s formal protest
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and the Pre-Hearing Stipulation have not been addressed in its
Proposed Reconmended Order and are deened to have been
abandoned. The remai ning contentions are discussed bel ow.

f. Sunshine Law Viol ation

35. There is no evidence that the evaluators net in closed
nmeetings. Rather than scoring as a group, each of the
eval uators scored the BAFGCs separately and i ndependently.
Therefore, there was no neeting of the evaluators that was
required to be conducted in the sunshine.

36. No vendor attended the oral discussion neetings
bet ween anot her vendor and the evaluation team However, there
is no evidence that any of the vendors asked to attend those
nmeetings or that the Departnent denied the vendors the ability
to attend.

g. Qualifications of the Evaluators

37. There was no allegation in the Pre-Hearing Stipulation
that any of the evaluators were unqualified. Al though Shaw
elicited testinony on that issue at hearing, especially
regarding the qualifications of M. Black and Ms. Phillips, the
issue was not tinely raised. Even if it was, the evidence does
not show that those two individuals, or any other nenber of the
team were not qualified. M. Black and Ms. Phillips were
chosen for the team because of their extensive experience in

state procurenent, and not for their technical or scientific
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background. M. Black, who has been an attorney for thirty-two
years, is an Assistant General Counsel and Section Chief for the
Departnent of Revenue (DOR). In this position, he has handl ed
numer ous procuremnent cases for that agency. Hi s duties include
handl i ng procurenent matters, |leasing matters and adm nistrative
functions for DOR. Prior to assumng his position at DOR, he
wor ked for fourteen years for the Departnent of Managenent
Services (DM5) as its primary attorney responsible for contracts
dealing with environnental issues.

38. Ms. Phillips is a Purchasing Analyst for DOR with over
28 years of procurenent experience with the vast majority
involving solicitation evaluations. Her responsibilities
i nvol ve ensuring proper adm nistration of conplex contracts and
specifications, Invitations to Bid (I TB), Requests for Proposals
(RFP), I TNs, and advertisenents. She devel ops guidelines and
procedures to facilitate the | TB/ RFP/ I TN process and has
eval uat ed procurenent policies and procedures for DOR

h. Conflict of Interest |ssue

39. Inits response to the ITN, COMidentified I MC G obal,
Inc., as a subcontractor for water treatnent. After CDM s
initial reply was submtted, IMC Gobal, Inc. and a subsidiary
of Cargill nmerged to forma new conpany known as The Mbsaic
Conmpany. To conformits BAFO with this corporate nmerger, CDM

changed its response to reflect the new conpany as a
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subcontractor for water treatnment and consunption. Because
Ardaman had a contractual relationship with Mdsaic at the tine
the BAFGs were submtted, Petitioners have contended that

Dr. Ful ei han had a conflict of interest, that he should have

di scl osed this fact, and that he should have withdrawm fromthe
| TN process. They al so contend that the Departnent di sm ssed
anot her non-enpl oyee evaluator, Richard Eckenrod, when it

| earned that he had a potential conflict of interest and that
Dr. Fuleihan's circunstances are no different.

40. When M. Coram suggested that Dr. Ful ei han participate
as an evaluator, he knew that it would be |ikely that Ardaman
woul d have contractual relationships with nost or all of the
phosphat e conpani es over tinme. He expected Ardaman to conti nue
to have such contractual relationships in the future sinply
because Ardaman does excellent work. However, he did not
hesitate to recommend Dr. Ful ei han because he had worked with
himon a daily basis for over the past three years and had known
himfor at |east ten years. M. Coramtestified that he al ways
found Dr. Fuleihan's actions to be ethical and in the best
interests of the State.

41. Dr. Ardaman is a Senior Vice President of Ardanman, a
menber of its managenent team and head of the firm s corporate
engi neering group. He receives a salary, bonus, and stock

options; the bonus and stock options are tied to performance and
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profitability of Ardaman and its parent conpany, Tetra Tech,
I nc.

42. IMC, The Cargill Conpani es, and Msai c have been
clients of Ardaman. This is not surprising, however, because
Ardaman's clients include "the whol e phosphate industry.™
| ndeed, Ardaman does approximately 90 to 95 percent of the
engi neering work performed in Florida involving phosphogypsum
stack systens, a fact well known by virtually all of the players
in the phosphate industry, including Petitioners. Over the |ast
five years, Ardaman has represented such clients as Agrico
Chem cal Conpany, CF Industries, Inc., the United States Arny
Corps of Engineers, the Florida Departnent of Community Affairs,
PCS Phosphate, Comanco Environnmental Corporation, Mretrench
Envi ronnental Services, Inc., Shaw Environnmental, Inc. (and its
predecessor, |IT Corporation), PENN PRO, Inc., and the Florida
Department of Transportation. The Departnent itself is anong
Ardaman's nost significant clients.

43. \When the I TN was first posted it was well known that
Dr. Ful ei han knew all of the principals of COM Conpass, and
Shaw, including those who testified at the final hearing. 1In
fact, Dr. Ful ei han has worked on numerous occasions w th nost,
if not all, of the subcontractors and the consultants |isted by
all three vendors in their BAFGs. All three vendors al so knew

that Dr. Ful ei han had assisted with the I TN and BAFO processes
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and was serving as an evaluator for the BAFGs. Prior to the

i ssuance of the Instructions, Dr. Ful ei han was present during
the oral discussions along with the other evaluators. He also
| ed the "negotiation sessions” where the Departnent was
gathering information to develop the Instructions. Only after
t he Departnent proposed to award the contract to CDM on
Decenber 7, 2004, did Petitioners challenge Dr. Fuleihan's
participation in the solicitation process and express a fear
that the process m ght be tainted.

44. Mosaic is considered an inportant client for Ardanan.
However, there was no evidence that Ardaman woul d stand to gain
anything from Msaic by it serving as a subcontractor. Under
the terns of the ITN, Ardaman will continue working for the
Departnment at Piney Point as the engineer of record regardl ess
of which vendor ultimately contracts with the Departnent.
Ardaman did not receive any additional work fromI|MC d obal,
Inc., when it was conducting work at Piney Point in 2003, and
Ardaman does not expect to receive any additional work if Mosaic
returns to the site to assist with the operation of water
treat nent equi pnent.

45. Although it is characterized as an inportant team
menber, Mosaic at nost will have a limted role on CDM s team
and woul d receive very little financial benefit fromthis work.

Specifically, Msaic will receive a nomnal fee for all ow ng CDM
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to use the patents on its reverse osnosis equi pnent and roughly
$50, 000. 00 for technical support in years three through five of
the project, or a total of |less than one-tenth of one percent of
the estimated $52 mllion contract. (There is no guarantee that
Mosaic will even be used by CDM since the vendor has the right
to substitute subcontractors during the post-award negotiation
process. In fact, CDM approached Msai c because, at that tine,
Dr. Vaughn Astl ey worked for Msaic, and CDM wanted his
experti se and experience as part of CDMs team Dr. Astley
subsequently retired from Mosai c, as pl anned.)

46. There is no evidence that, as a result of Msaic being
retained as a subcontractor for COM Ardaman or Dr. Ful ei han
woul d be given extra business over and above what they already
provide. There is also no evidence that as a result of CDM s
bei ng awarded the contract that Dr. Ful ei han woul d have his
sal ary increased, obtain sonme sort of bonus, increase his stock
options, or be enriched in any way.

47. There is no evidence that Dr. Fuleihan attenpted to
i nfluence the BAFO process to the advantage of any particul ar
vendor. There is no evidence that he favored one vendor over
anot her when he assisted in the preparation of the Instructions,
det ermi ned whet her the responses to the Instructions satisfied
the m nimum qualifications, and reviewed the BAFGCs. To the

contrary, the evidence supports a finding that Dr. Ful ei han
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scored and ranked the individual BAFGCs in a fair and objective
manner .

48. Notw thstanding the | ack of any evidence to show t hat
Dr. Fuliehan exhibited bias or favoritismduring the
solicitation process, the facts surroundi ng the renoval of
M. Eckenrod are essentially the sane as those of Dr. Ful ei han
In the case of M. Eckenrod, a non-enployee, he alerted the
Departnment that he feared that there m ght be an appearance of
inpropriety due to the fact that one of the individuals |isted
in CDMs proposal and his wife held positions on boards of the
organi zati on where he worked. Because the boards had the
ability to hire or fire him and determ ne the program s budget,
M. Eckenrod was under the inpression that this relationship
m ght be perceived as potentially influencing his eval uati on of
the proposals. Guven this inpression, it was determ ned that a
reasonabl e person mght cone to the sanme concl usi on and
t herefore M. Eckenrod was excused from servi ce.

49. In the case of Dr. Ful eihan, also a non-enpl oyee, he
had a professional relationship with a subcontractor (Msaic),
whi ch rel ati onship m ght reasonably give rise to an appearance
of ethical inpropriety in the event the contract was ultimtely
awarded to CDM Therefore, even though there is no evidence
that Dr. Ful ei han acted inproperly in evaluating the proposals,

a reasonabl e person m ght question his perceived inpartiality.
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Under the precedent established in M. Eckenrod's case, DEP 202
and DEP 315 apply to Dr. Ful ei han's conduct, and he is obligated
"to avoid any conduct . . . which mght underm ne the public
trust . . . or give the appearance of ethical inpropriety,” and
to not have a "contractual relationship with any business entity

doi ng business with" the Departnent. G ven these
standards, at a mninmum disclosure of this conflict was
necessary as soon as the BAFGs were filed. By failing to nake
such a disclosure, the requirenents in Section 287.057(20),
Florida Statutes, the corresponding Instructions, and DEP 202
and 315 were contravened. The Departnment's contention that DEP
202 and DEP 315 do not apply to non-enpl oyees has been rejected,
especially since the Departnent applied the sane provisions to
M. Eckenr od.

50. During the course of discovery in this case (and after
the solicitation process was over), Dr. Fuleihan | earned that
Ardaman does have one small contract (valued at $57,000) with
CDM s parent conpany, Canp, Dresser & MKee (located in St.
Louis, Mssouri), that was entered into in April 2004. That
contract calls for Ardanman to serve as a specialty consul tant/
subcontractor to Mdnsanto Conpany (Mnsanto) in providing waste
di sposal services for Mnsanto's el enental phosphorus pl ant
| ocated in Idaho. Wen Dr. Ful eihan reviewed the BAFGOs, he was

unaware of this contract. He acknow edged, however, that had he
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known, he woul d have disclosed this fact to the Departnent.
Even so, it is fair to infer that a reasonabl e search of
Ardaman's records prior to the conmencenent of the process would
have revealed this conflict, and the Departnment's Ethics Oficer
coul d have then nmade a determi nation as to whether Dr. Ful ei han
could serve as a team nenber

51. Dr. Fuleihan signed two conflict of interest forns
certifying that he had no conflict. He did not disclose any
conflict with Msaic because he did not believe that the form
applied to subcontractors (as opposed to prime contractors), and
because his firms relationship with a potential subcontractor
woul d not inpede his ability to carry out his responsibilities
in evaluating the proposals. (If Msaic had been a prine
contractor, Dr. Ful ei han acknowl edged that he woul d have recused
himself fromthe process.) Oher Departnent w tnesses (CGodfrey
and Coram) conceded, however, that the conflict of interest form
applies to subcontractors as well as the prinme contractor, and
that if a conflict with a subcontractor arose, it should be
di scl osed to the Departnent.

52. In summary, while there is no evidence that Ardaman's
prof essional relationship with both a prime contractor and a
subcontractor caused the evaluator to exhibit bias or favoritism
towards any particular vendor, the relationships give rise to an

appearance of ethical inpropriety so that a reasonabl e person
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m ght question the inpartiality of Dr. Fuleihan. By not having
t hose rel ati onshi ps di scl osed, the Departnment's governing
statutes, policies, and Instructions were contravened.

g. Were the CDM and Conpass Proposal s Responsive?

53. Shaw al so contends that there were "many areas" in
whi ch the proposals made by CDM and Conpass did not nmaterially
conply with the Instructions, and that they should be consi dered
non-responsi ve. Although Shaw s Formal Witten Protest
identified a wide range of purported deficiencies, only those
itenms which are discussed in Shaw s Proposed Reconmended O der
are addressed here.

54. Shaw first contends that even though the vendors were
required by the Instructions to denonstrate the reliability of
t heir chosen nmet hods of water treatnent, Conpass elected to
treat half of all water it would treat through an unproven
technol ogy that was not denonstrated to be reliable.

55. Conpass proposed a water treatnent and consunption
nmet hod consi sting of double-limng and air stripping or
aeration, followed by reverse osnosis. (Double-limng is a
chem cal treatnent process involving the addition of line to
process water, while reverse osnosis is a physical treatnent
where process water is forced through a sem - perneabl e nenbrane
at high pressure to separate the clean and contam nated water.)

This was consistent with the Instructions, which specifically
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al l oned a vendor to use double-lime, air-stripping, and reverse
osnosis for water treatnent. See Joint Exhibit 4, Attachnent 3
at pages 20-21. There is no requirenent in Attachnent 3 that
vendors use "proven technol ogy" or denonstrate the reliability
and viability of their proposed water treatnent nethods.

56. There is no credible evidence in the record that the
wat er treatnent nethod proposed by Conpass woul d not work.

57. Shaw al so all eged that Conpass failed to adequately
bid utility services, because on line A2 of its BAFO Conpass
bid only $36,200.00 for all five years of electric utility
servi ces.

58. In its proposal, Conpass also included an assuned
prevailing rate for power of $100,922.00 per nonth. Although
only $36,200.00 is shown on |line A2, Conpass spread the rest of
the utility costs (approximately $2.3 mllion) throughout the
lines in Section B of Attachnent 4. VWile this amount was | ower
than the other vendors, the Departnent believed that Conpass
overal | operation and mai nt enance expenses were reasonable, and
if any m stake had been nmade by Conpass by understating the
power cost, it was to Conpass' detrinent and woul d not adversely
affect the interests of the State.

59. Shaw al so argues that Conpass submtted a draw ng that
i ncluded reinforced geotextile but omtted the cost for that

itemin that portion of its BAFO entitled "clarifications."
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(CGeotextiles allow for drainage of fluids and provide a basis
for bridging over soft, unstable materials).

60. Conpass indicated in the clarifications section of its
BAFO that "reinforced geotextile would be (as needed). The cost
for this reinforced geotextile is not included."” Under the
terms of the Instructions, there was no requirenent that a
vendor estimate quantities that are not listed on the Pricing
Summary Sheet, so long as it submts a fixed price bid. Here,
the Pricing Sunmary Sheet in the Instructions does not have a
line for the "as needed" geotextiles, and Conpass subnmitted a
fixed price bid. Therefore, the om ssion of the cost for that
itemdid not render the BAFO non-responsive.

61. Finally, Shaw has alleged that in its BAFO Conpass
limted its exposure for the cost of normal repairs and
repl acements of punps and pi ping and was therefore non-
responsive. This argunment is based on the fact that Conpass
included $1.1 million in its cost estinmate for normal repairs
and repl acenent of punps and pi ping. Shaw asserts, however,
t hat because the plant is very old, the contractor will have to
take responsibility for failing equipnment in order to keep the
pl ant running, and Conpass has essentially capped its
repl acenent costs for transforners, switch gears, and ot her

necessary equi pnment.
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62. Shaw did not present evidence that Conpass had
actually capped its punp nmai ntenance costs or that the anount
shown was i nadequate. 1In fact, Shaw s estinmated punp
mai nt enance was bet ween $660, 000. 00 and $900, 000. 00, or |ess
than the anmount proposed by Conpass. Even if the anpbunt shown
was underestinmated, the Departnent has made it clear that it
wanted a | unp sum contract and would hold the vendors to the
price stated in the BAFGs. (Like the other vendors, Conpass
submtted a fixed price bid.)

63. Shaw next contends that CDM s proposal was non-
responsive in the areas of spray evaporation, the closure
construction schedul e, water balance, and spray irrigation.
These itens will be discussed separately bel ow

64. Shaw first asserts that CDM overestimted the anmount
of process water it can treat with spray equi pnent during the
first two years of the contract since the spray equi pmrent CDM
proposes to use will not be available until the fifth nonth of
the first year of the contract.

65. During the first two years of the contract, CDM
proposes to di spose of 175 mllion gallons of process water
t hrough spray evaporation, which involves spraying water into
the air to forma mst of small droplets and enhanci ng the
nat ural evaporation through various techniques. In doing so,

CDM intends to use a new spray system devel oped by CF
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| ndustries, which has achieved a rate of 200 mllion gallons per
year, or twice as nuch as the anount CDM proposes over a two
year period. Therefore, even if the equipnent can only be used
for twenty nonths during the first two years, it is reasonable
to assune that CDM can evaporate 175 mllion gallons of process
water during the first two years, as projected in its BAFO

66. Shaw al so points out that the Instructions require
each vendor to supply a closure schedul e including eight
"m | estones” that nmust be conpleted within certain tinme franes.
The eighth mlestone is the closure and placenent of grass on
all lined reservoir slopes at |east one year prior to the end of
the contract. See Joint Exhibit 4, Attachnent 3, page 4, 8 |V.
Wiile it concedes that CDM i ncluded a closure schedule for the
site, Shaw asserts that CDMfailed to indicate when, if ever, it
woul d pl ace grass-protected soil cover on all lined reservoir
sl opes.

67. Wiile the Departnent acknow edged that CDM s BAFO was
not as detailed as those of the other two vendors, it points out
there is "a lot of flexibility in the BAFQ " and that "the
covers were not critical for the closure schedule.” Because CDM
clearly intends to place the soil cover on the |ined areas in
conformance with the cl osure schedul e, the om ssion was not

mat eri al and does not render the BAFO non-responsi ve.
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68. Shaw next contends that even though the Instructions
require that a vendor prepare an independent water bal ance, it
is not apparent in the BAFO whet her CDM prepared one. See Joint
Exhi bit 4, page 14, 8 B. (A water balance is a professional
estimate of the volune of water on site, coupled with a
projection of howit will fluctuate over tinme considering
rainfall and groundwater inputs, surface and spray system
evapor ati on, groundwater seepage, and other factors.)

69. The Instructions required that CDM i ndependentl|y
estimte the water balance for the five-year contract period.
Not hing in the Instructions, though, requires that the actua
cal cul ation or spreadsheets that support the estinmted water
bal ance be shown.

70. Wth the assistance of its consultants, CDM esti mated
the total quantity of process water as slightly in excess of one
billion gallons, which it rounded off to one billion. This
anount was responsive to the Instructions and was simlar to the
anounts estimated by Shaw and Conpass. Accordingly, the
estimate by CDM was responsive to the Instructions.

71. Finally, Shaw argues that while "CDM al so nenti oned
the use of spray irrigation,”" CDM"did not estimte any vol unme
of water to be treated wth this nethod.”" The contention has

been considered and found to be w thout nerit.
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72. In sunmary, the BAFGs subnitted by CDM and Conpass
conformed in all material respects to the solicitation. To the
extent that there were any m nor deviations, they did not give
Conpass or CDM an advantage or benefit not enjoyed by Shaw, and
under Section 1.19 of the Instructions they could be waived by
t he Depart nent.

CONCLUSI ONS OF LAW

73. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties thereto
pursuant to Sections 120.569 and 120.57(3), Florida Statutes.

74. Section 120.57(3)(f), Florida Statutes, provides in
rel evant part as foll ows:

Unl ess ot herw se provided by statute, the
burden of proof shall rest with the party
protesting the proposed agency action. 1In a
conpetitive-procurenent protest, . . . the
adm ni strative | aw judge shall conduct a de
novo proceeding to determ ne whether the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or the solicitation
specifications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly
erroneous, contrary to conpetition,
arbitrary, or capricious.

75. By including the standard of proof |anguage in the
| ast sentence, the statute is confusing and awkwardly worded.
It is clear, however, that Petitioners have the burden of

provi ng by a preponderance of the evidence that the Departnent's
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proposed award of the contract to CDMis contrary to the
Departnment's governing statutes, rules, policies, or the
Instructions. Presunmably, the standard of proof |anguage
requires that Petitioners prove that the Departnent was clearly
erroneous or acted in a manner that was arbitrary, capricious,
or contrary to conpetition when it interpreted, applied, or

ot herwi se consi dered the governing statutes, rules, policies, or
| nstructions.

76. Shaw contends that by selecting Dr. Fulei han, and
having himparticipate in every phase of the process even though
he had a conflict of interest which was never disclosed, the
Department vi ol ated Sections 287.001 and 287.057(20), Florida
Statutes, DEP 202 and DEP 315, and the conflict attestation form
included in the Instructions. (Section 287.001, Florida
Statutes, establishes "fair and open conpetition" as a basic
tenet of the procurenent process, which is designed to reduce
"t he appearance and opportunity for favoritism" Assum ng that
an agency's action can contravene an aspirational statute that
nmerely expresses |egislative intent, the argunent has been
considered.) Shaw al so contends that the Departnent violated
Section 286.011, Florida Statutes (al so known as the Sunshi ne
Law), because the evaluation team and the Departnent's
managenment met privately on several occasions to discuss the

proposals. Finally, and presumably for the purpose of
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establi shing standing, it contends that the BAFGCs fil ed by
Conmpass and CDM were contrary to the Instructions in several
materi al respects and were therefore non-responsive. A
contention that at | east two of the evaluators were not
qualified was not tinely rai sed and need not be consi dered.
Nonet hel ess, in the findings of fact, this contention has been
rejected. Inits Formal Witten Protest, Conpass has raised a
single issue, that being Dr. Fuleihan's conflict of interest.

77. By a preponderance of the evidence, Petitioners have
establ i shed that Ardaman (and Dr. Ful ei han) had a professiona
relationship with the top-ranked vendor (CDM and one of its
subcontractors (Msaic) during the solicitation process; that
Dr. Fuleihan failed to disclose these conflicts on the
certification fornms or to the Departnent; and that this om ssion
contravened the requirenents of Sections 287.001 and
287.057(20), Florida Statutes, DEP 202 and DEP 315, and the
attestation formin the Instructions. Therefore, "the
[ Departnent' s] proposed action is contrary to the [Departnent's]
governing statutes, the [Departnent's] rules or policies, or the
solicitation specifications." § 120.57(3)(f), Fla. Stat.® It is
i nappropriate, then, to award a contract to CDM usi ng an
eval uation teamthat includes Dr. Fuleihan.

78. For the reasons given in the findings of fact, the

evi dence does not support a conclusion that the Sunshine Laws
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were violated. Likew se, the evidence does not support a
concl usion that the BAFOs submtted by Conpass and CDM were non-
responsive. To the extent that the BAFGs deviated fromthe
I nstructions, such deviations were immterial and could be
wai ved by the Departnment under Section 1.19 of the Instructions.
79. Al other argunents presented by Shaw not specifically
addressed by this Recommended Order have been consi dered and
rej ected.
80. In summary, because the proposed award of the contract
to CDM contravenes the Departnent’'s governing statutes,
policies, and the Instructions, the proposed award cannot be
sust ai ned.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMMVENDED t hat the Departnent of Environnental Protection
enter a final order determning that its proposed award of the
contract to CDM Constructors, Inc., which was based upon a
review, grading, and ranking of the vendors by an eval uation
teamthat included Dr. Fuleihan, is contrary to its governing

statutes, policies, and specifications.

43



DONE AND ENTERED t his 21st day of March, 2005, in

Tal | ahassee, Leon County, Florida.

%m@@&f“w‘w

DONALD R, ALEXANDER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 21st day of March, 2005.

ENDNOTES
1/ Al future references are to Florida Statutes (2004).
2/ This contention has been rejected in Finding of Fact 31.

3/ In reaching this conclusion, the undersigned has considered a
contention by the Departnent and CDM (grounded on the two cases
cited below) that unless Petitioners can present "hard facts,"”
and not nere suspicion or innuendo, that sone inpropriety
occurred during the procurenment process, the Departnent’'s action
must be sustained. See G bbons & Conpany, Inc. v. State of Fla.,
Fla. Board of Regents et al., DOAH Case No. 99-0697BI D, 1999 W
1486501 *70-71 (all egation that a nmenber of evaluation team in
coll usion with highest ranked vendor, designed the RFP so that
the vendor woul d receive contract rejected where no evidence to
support that allegation); Enpower, Inc. et al. v. Tanpa Bay Water
et al., DOAH Case No. 99-3398BID, 1999 W. 1486695 *38 (all egation
t hat "various individuals mani pul ated the procurenment process to
the point of corruption” rejected where no facts to support that
charge). In the instant case, however, there is evidence that an
eval uator had a professional relationship with the highest ranked
vendor and one of its subcontractors; and that he participated in
review ng, ranking, and grading those two entities. Gven these
ci rcunst ances, an appearance of ethical inpropriety arises, and a
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reasonabl e person m ght question the evaluator's inpartiality.
Because governing statutes, the Code of Ethics, and the

I nstructions require that individuals disclose and avoid this
type of conflict, there is no need to show any "hard facts" that
favoritismand bias actually occurred.
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within 10
days fromthe date of this Recormended Order. Any exceptions to
this Recommended Order should be filed with the agency that wl|

render a final order in this matter.
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